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In 1774, John Adams described the American experiment as, “A government of laws, not of men.” At the time, most
other nations were ruled by monarchs or dictators. But America sought to be different —to embrace laws, and to
reject monarchy and dictatorship. The experiment has persisted for over 240 years.

But where do laws come from? They come from human beings. Men and women. Some “laws” are written by men
and women in duly-elected legislatures. Much additional “law” is “Judge-made” law — written also by men and
women.

This is a story about a “Judge-made” law written in 1983. A factory in Jackson, Michigan, made “Yard-Man” lawn
tractors. The UAW organized the employees, and the union signed a collective bargaining agreement with the
employer in 1975. A year later, the plant closed. The labor agreement provided for health insurance benefits for
retirees and their spouses “...equal to the active group benefit....” When the plant closed, the company informed the
retirees that their health insurance benefits would expire at the end of the labor agreement —in 1977. That is also
when the active employees’ insurance benefits were scheduled to expire.

The UAW sued, and a federal judge ruled that the company had breached its labor agreement by canceling retiree
health insurance at the expiration of the labor agreement. The case was appealed to the Sixth Circuit Court of Appeals,
in Cincinnati, Ohio.

As usual, three federal judges were impaneled randomly to hear the appeal. Two of them were Sixth Circuit appellate
court judges, Cornelia G. Kennedy and Bailey Brown. One was a federal district court judge in Columbus, Ohio, John D.
Holschuh. As federal judges, all were appointed by the President to their judgeships and approved by the U.S. Senate.
Not a single judge on the panel had experience in collective bargaining.

Judge Kennedy authored the decision of the court. Did the parties to the labor agreement intend the retiree health
benefits to survive the expiration of the labor agreement? The judges sought to divine the intent of the parties on this
question. The sparse sentence in the labor agreement that extended these benefits to retirees did not answer it for
them. The judges found the sentence to be ambiguous. They looked elsewhere in the labor agreement for clues. In
doing so, this panel of judges with no experience in collective bargaining used words and phrases such as
“improbable,” “more reasonable,” “suggests,” “unlikely,” “presumably,” and “not inconsistent” in describing what
they determined to be the intent of the negotiating parties. In the end, they concluded that retiree health care was a
“status” benefit that carries an “inference” the benefit would continue so long as the status is maintained.
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In the ensuing thirty-plus years since the Yard-Man decision, other federal circuit courts of appeals handled similar cases.
None of them adopted the Yard-Man reasoning. One of these federal appellate courts, the Third Circuit, took the
opposite tack, mandating that only clear and explicit language in a labor agreement could support the vesting of health
benefits. The Yard-Man case nevertheless remained a beacon for retirees, and the states that comprise the Sixth Circuit
(Michigan, Ohio, Kentucky and Tennessee) became a magnet for retiree benefits litigation. In eighteen similar cases that
were appealed to the Sixth Circuit since Yard-Man, the court found retiree benefits to be vested or likely vested in sixteen
of them. These cases represent only the tip of the litigation iceberg in the Sixth Circuit. In many more cases, employers
chose to settle rather than to fight the inference or the odds.

Last year, the U.S. Supreme Court accepted a case (M&G Polymers v. Tackett) that promised to resolve the split in the
circuit courts of appeals. The Supreme Court’s decision, released in January 2015, was not kind to the Yard-Man
rationale. The Supreme Court wrote, in paragraph 9(d) of the Syllabus, “Rather than relying on known customs and
usages in a particular industry as proven by the parties, the Yard-Man court relied on its own suppositions about the
intentions of parties negotiating retiree benefits.” It considered the Yard-Man case to be a “thumb on the scale in favor
of vested retiree benefits in all collective-bargaining agreements.” Gone is the Yard-Man conclusion that retiree benefits
in collective bargaining agreements are status benefits that carry an inference they will be continued so long as the status
is maintained.

Judges Kennedy, Brown and Holschuh on the Sixth Circuit were anything but monarchs or dictators when they issued
their Yard-Man decision in 1983. But these three people collectively made law that exerted a pervasive influence upon
retiree benefits litigation in the Sixth Circuit for over thirty years. Nine men and women on the U.S. Supreme Court have
now unanimously overturned the Yard-Man “law” ... in a government of laws, not of men (or women).
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